LAW ENFORCEMENT LEADERS

To Reduce Crime & Incarceration

Hon. Merrick Garland

Attorney General of the United States
United States Department of Justice
950 Pennsylvania Avenue, NW
Washington, D.C. 20530

July 9, 2020

Re: Support for Granting Clemency to Individuals Placed on Home Confinement Pursuant
the CARES Act

Dear Attorney General Garland:

I write on behalf of Law Enforcement Leaders to Reduce Crime & Incarceration, a national
coalition including over 200 current and former law enforcement officials, across the political
spectrum, dedicated to protecting public safety and reducing unnecessary incarceration. We are
deeply troubled by the U.S. Department of Justice’s (“IDOJ”) inaction as it pertains to the
approximately 4,500 individuals who face the threat of reincarceration due to the prior
administration’s January 15, 2021, Office of Legal Counsel memo (“OLC memo”). The OLC memo
advises that these individuals — placed on home confinement pursuant the Coronavirus Aid, Relief,
and Economic Security (“CARES”) Act — be returned to full custody in federal prison upon the
end of the COVID-19 pandemic.' For the reasons outlined below, we respectfully urge the DOJ to
recommend that President Biden grant clemency to these individuals, who have already been safely
returned to their communities.”

Enacted by Congress in March of 2020, the CARES Act granted the Attorney General emergency
authority to expand home confinement as long as emergency conditions “materially affect” the
functioning of the Bureau of Prisons (BOP).” As a result, Attorney General Bill Barr directed the
BOP to place eligible incarcerated individuals on home confinement following the review of
extensive criteria including: age and vulnerability to COVID-19, security level, PATTERN score,
conduct while incarcerated, and initial ctime, among other factors.* Individuals whose primary
offense was violent or sexual in nature were also ineligible.” Because public safety was prioritized
when making these determinations, and due to the extensive use of electronic monitoring, as of
April 2021, only one person put on home confinement pursuant the CARES Act committed a new
violent offense, leaving 99.9 percent of individuals with no new violations.’

Despite this clear success story, the OLC memo authorizes the BOP to rescind home confinement
status following the emergency period of the COVID-19 pandemic.” And though the COVID-19
pandemic continues to pose a threat to people behind bars — especially considering the rise of
variants (namely the “delta” and “delta plus” strains) and insufficient vaccination rates among
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incarcerated people and correctional officers — the OLC memo has left individuals placed on home
confinement in fear, as the potential for reincarceration hangs over them and their families.®

Forcing the return of individuals who are safely serving their sentences at home, as the OLC memo
details, has no public safety rationale and will overwhelm the already strained federal system. The
BOP is currently understaffed, with a third of federal correctional officer positions vacant, and
disturbing reports of prison cooks, teachers, and nurses “guarding” against incarcerated people.” As
for the DOJ and federal courts, the revocation of home confinement is likely to needlessly
overwhelm them too — considering the First Step Act allows each of the 4,500 individuals who are
returned to federal prison to bring a motion for compassionate release in court." It is both an
unnecessary and illogical drain on DOJ resources to reincarcerate individuals that have already
qualified for home confinement.

Clemency offers a clear solution to this problem. Specifically, the DOJ should recommend that
President Biden use his clemency power to ensure that people who have been successfully placed on
home confinement under the expanded CARES Act authority need not return to full custody. These
individuals deserve an opportunity to reintegrate into their communities without the persistent threat
of reincarceration. While campaigning for president in 2020, President Biden pledged to prioritize
and “broadly use his clemency power.”"" There is no better opportunity to fulfill this promise than
to grant clemency to low-risk individuals who are already serving their sentences at home without
issue. Notably, the president’s clemency authority is more than broad enough to support, for
example, a commutation to time-served, or an order directing that the remaining sentence be carried
out in a less restrictive format — such as home confinement.'” And, the DOJ has other tools at its
disposal to prevent these individuals from unnecessarily returning to prison, including the Elderly
Offender Home Detention program, compassionate release, and furlough authority."

For the reasons stated herein, we urge the DOJ to act now and to ensure that individuals placed on
home confinement pursuant the CARES Act are not returned to prison upon the end of this
pandemic, whenever that may be. There is no public safety basis to incarcerate these individuals,
especially when doing so would place an unnecessary burden on the federal system.

Sincerely,

fﬁ,r‘lffé-%ﬁ

Ronal W. Serpas, Ph.D.
Executive Director

Law Enforcement Leaders

to Reduce Crime & Incarceration
Retired Police Superintendent
New Orleans, Louisiana
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cc: Hon. Joseph R. Biden
President of the United States
The White House
Washington, D.C. 20500
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